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by Ezamshah Ismail & Dr Magda Ismail

Towards Integrating Trust
in Takaful Model

Abstract

Statement of Problem: The current Takaful models 
practised in Malaysia are facing issues and challenges 
with respect to Shariah compliance and good 
governance. For instance, Tabarru’ funds in Malaysia 
have attracted tax on their investment returns. In 
addition, these Takaful models may not be in line with 
the legal framework of certain common law countries. 
These non-alignments may create difficulties for 
Takaful operators to penetrate non-Muslim countries. 

The Key Objective: To study the weaknesses of the 
existing Takaful models and make recommendations 
that will enable Takaful operators to realise their full 
potential. We hypothesize that this can be done by 
adopting concept of trust, which is similar to the 
concept of cash Waqf, in the Takaful model. 

Research Questions: Whether the concept of trust in 
Takaful model is Shariah-compliant? Whether the 
concept of trust if applied in Takaful model would meet 
regulatory approval? Whether the application of trust in 
Takaful model would provide benefits for the operators 
and its participants?

Research Methodology: The research will employ 
both library research and field work. For library 
research, textbooks and periodicals will be thoroughly 
examined and analysed. Qualitative analysis will be 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

used to understand and expound the theoretical and 
practical aspect of the trust and Takaful concepts. 
Comparative analysis will be used when comparing the 
concept of trust with any acceptable practice in 
Shariah. Field study will include data gathering on the 
acceptability of the Takaful concepts in identified 
Muslim and non-Muslim countries. Interviews with 
Takaful practitioners, operators and policyholders in 
Malaysia will be conducted in order to understand the 
strengths and weaknesses of current Takaful models 
and ways to improve the models to enable Takaful to 
be a viable alternative to insurance in Muslim and 
non-Muslim markets. Interviews will also be conducted 
with Takaful practitioners, operators and policyholders 
in the United Kingdom, Singapore, and Indonesia on 
market penetration of the new proposed Trust Takaful 
Model.

Research Outcome(s): This research should be able to 
identify the strengths and weaknesses of the current 
Takaful models in order to further improve them and to 
provide a new Takaful model that is able to be 
integrated into Muslim and non-Muslim market. 

Keywords: Takaful, Mudarabah, Wakalah, Waqf, Trust, 
Participants Risk Fund (PRF), Participants Investment 
Fund (PIF), Qard-Hassan
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1 BISC GROUP, “What’s Takaful, A Guide to Islamic Insurance”, BISC Group,  
 2008, P.26-27. 
2 Dr. Asyraf Wajdi Dusuki
3 AAOIFI standard No. 13 states  (Please note that in other documents it is said  
 to be no: 26)

4 Mohd Fadzli Yusof, Wan Zamri Wan Ismail and Abdul Khudus Mohd Naaim,  
 “Fundamentals of Takaful”, IBFIM, Kuala Lumpur, 2011, p.19.
5 Mohd Fadzli Yusof, Wan Zamri Wan Ismail and Abdul Khudus Mohd Naaim,  
 “Fundamentals of Takaful”, IBFIM, Kuala Lumpur, 2011, p.17-18.

1. OVERVIEW OF TAKAFUL

1.1 Definition of Takaful

A Special Task Force was established by the Malaysian 
government in 1982 to study the viability of setting 
up of an Islamic insurance company. Following the 
recommendations of the Task Force, the Takaful Act (TA) 
was enacted in 1984 and the first Takaful operator was 
incorporated in the country in November 1984.

Takaful is an infinitive noun and a derivative from the 
Arabic root verb Kafala1 which means ‘to guarantee’. 
The Task Force felt it was appropriate to have Takaful, as 
a mutual insurance to guarantee individuals in a group 
against loss or damage incurred. With this, Takaful 
then emerged as the alternative Islamic approach 
in insurance to the current conventional insurance.  
Takaful arrangement embraces the elements of mutual 
assistance and solidarity through the creation of the 
Takaful fund; a ‘Takaful Pool’ from the resources of its 
members.  A member will join the scheme through paying 
Tabarru’ into the Takaful fund as contribution for any 
specific risks that might adversely affect the contributor’s 
life, properties or financial position. Tabarru’ generally 
means donations, gifts or contributions. Members of 
the Takaful fund agree to pay a donation which is to be 
accumulated in the Takaful fund and specifically the ‘risk 
fund’. Technically, Tabarru’ is a unilateral declaration 
of intent and is a contract with benevolent nature in 

Islamic commercial law. The purpose of this type of 
contract is to favour the recipient without any specific 
consideration in return2. Hence, the concept of Tabarru’ 
is the main pillar under the Takaful system, as it renders 
the element of uncertainty in a contract inconsequential. 
This corresponds to the Islamic legal maxim:

ةلاهجلاو رارغلا يف تاعربتلا نمرفتغي
“uncertainties are tolerable in a gratuitous contract”

This makes it the most important element that 
differentiates Takaful from conventional insurance as 
it places emphasis on mutual act of good deeds and 
justice among its participants.  

Furthermore, according to the Accounting and Auditing 
Organization for Islamic Financial Institutions (AAOIFI) 
standard No.133, the underlying concept of Tabarru’ in 
Takaful contract is different from the literal understanding 
of Hibah (gift) or Sadaqah (donation). As spelt out in the 
Standard, Tabarru’ is a commitment to donate (Iltizam bi 
al-Tabarru’) with a condition of compensation4.

Under TA 19845, Takaful is defined as a scheme based 
on brotherhood, solidarity and mutual assistance which 
provides for mutual financial aid and assistance to the 
participants in case of need, whereby, the participants 
mutually agree to contribute for that purpose.

3
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Currently, under the new Islamic Financial Services Act 
(IFSA), which is effective since 2013, Takaful is defined 
as ‘an arrangement based on mutual assistance under 
which Takaful participants agree to contribute to a 
common fund providing for mutual financial benefits 
payable to the Takaful participants or their beneficiaries 
on the occurrence of a pre-agreed events’.

1.2 Definition of Insurance

The Encyclopaedia Britannica6 defines insurance as 
a ‘community pooling to alleviate the burden of the 
individual, lest it would be ruinous to him’. The simplest 
and most general conception of insurance is ‘a provision 
made by a group of persons, each singly in danger of 
some loss, the incidence of which cannot be foreseen, 
that when such loss shall occur to anyone, it shall be 
distributed over the whole group’. In sum, the aim of 
all insurance is to make provisions against the dangers 
which beset human life and dealings. 

Considering the above definition, the similarities 
between the aims and basic concept of insurance and 
Takaful cannot be ignored. In this sense, both insurance 
and Takaful are similar since they begin from the point 
of pooling funds in order to meet sudden economic and 
financial losses for its members.

On the other hand, AAIOFI7 defines cooperative 
insurance as ‘a collective insurance contract whereby 
each participant undertakes to pay a specific amount 
of money as donation to indemnify any member of the 
group who encounters the risk insured against’. 

However, the majority of scholars are of the opinion 
that the modern form of conventional insurance 
(with particular reference to stock companies) and 
practices practised today is not Shariah-compliant. It 
does not mean that the concept of insurance per se 
is objectionable but rather to the means and methods 
(contract) used8. This aligns with another Islamic legal 
maxim: 

ةليسولا رربت ال ةياغلا
(Al-’ghayah la tubarriru wasilah); 

“The End does not justify the Means” 

The above-mentioned together with other major 
differences will be discussed in the succeeding section.

1.3 Differences Between Insurance and Takaful

The main difference between insurance and Takaful is 
that conventional insurance is based on the principle 
of Muawadah (exchange). Insurance contracts are 
invariably a contract of exchange (buying and selling) 
and necessitate a consideration to be paid by the 
policyholder whilst the insurance company aims at 
making profit out of the insurance contract. An individual 
who pays the premium (insurance consideration) for the 
insurance policy is ‘guaranteed a peace of mind’ by the 
insurance company who will compensate him or her 
should any mishap occur during the period of coverage.  

It is well established that Shariah does not permit any 
contract of exchange, especially those that realise 
profits, to contain any elements of Riba (usury), Gharar 
(ambiguity) and Maisir (gambling). In this case, it is 
particularly true that insurance can never be free from 
ambiguities because uncertainties are explicit and 
integral to both premium/contribution calculations and 
claim/compensation payments. Most contemporary 
Shariah scholars consider conventional insurance as 
a non-Shariah compliant contract and explain that it 
contains these three main basic forbidden elements. 
Now let us look at how the forbidden elements appear 
in conventional commercial insurance and how they are 
being rectified through Takaful9. 

For the first element of usury/Riba, it is defined as a 
monetary advantage without counter value which has 
been stipulated in favour of one of the two contracting 
parties in an exchange of two monetary values10 which is 
prohibited in Islam as clearly mentioned in the following 
Quran verses: 

َأَو“ ُه ّللا  ّلَح   «اَب ّرلا َم ّرَحَو َعْيَبْلا 
 “..Allah permitted trade while prohibited Riba   

(Al-Baqarah 2:275)

 َهَّللا اوُقَّتاَو ًةَفَعاَضُم اًفاَعْضَأ اَبِّرلا اوُلُكْأَت ال اوُنَمآ َنيِذَّلا اَهُّيَأ اي“
 ”َنوُحِلْفُت ْمُكَّلَعَل

 “those who believe, deal not in usury, doubling and 
quadrupling the sum lent. Fear Allah, and you would be 

successful” (Al-Imran 3:130)

Riba is present in conventional insurance on both 
accounts, paying and receiving. Traditionally, insurance 
companies receive interest on their deposits in 

6 Ezamshah ismail, “Takaful and Actuarial Practices”, INCEIF, Kuala Lumpur,  
 2012, second edition, P. 1/11.
7 AAIOFI standards (2010), St. No. 26. P.: 481
8 Dr. Yusuf Qardhawi, The Lawful and the Prohibited in Islam.

9 Ezamshah Ismail, “Takaful and Actuarial Practices”, INCEIF, Kuala Lumpur,  
 2012, second edition, P. 1/11.
10 Ezamshah, 20124
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conventional banks and are also involved in fixed-
interest earning investments such as bonds. Some 
insurance products also pay guaranteed interests to 
policyholders. For example, policyholders can secure 
an endowment for a specified period of time earning 
a guaranteed bonus rate. This typically represents the 
‘principle’ paid by the client plus the compounded 
interests. Also, in the case of an annuity-certain 
contracts, the annuitant is guaranteed a series of future 
payments. Those interest-bearing transactions render 
conventional insurance companies as non-Shariah 
compliant companies. The issue of interest/Riba can 
be eliminated in Takaful operations through investing 
in Shariah-compliant alternatives and through entering 
into Shariah-compliant investment transactions with 
the customers. Takaful operators who have family 
investment schemes utilise the concept of profit-sharing 
and only provide an indicative rate of return that is 
expected to be realised rather than a predetermined 
interest rate which is prohibited. 

The second element is Gharar, which means uncertainty; 
in other words, it means ambiguity of the outcome 
of a transaction at the day of contracting. Scholars 
differentiate the two types of Gharar as Gharar Yaseer 
(acceptable Gharar) and Gharar Fahish (excessive 
Gharar) which are unacceptable. While excessive 
Gharar is forbidden in Islam, acceptable Gharar can be 
tolerated. In conventional insurance contract where it 
is considered as a contract of exchange in Mu’awadah 
(compensation), many Shariah scholars stipulated that 
it contains an unacceptable level of excessive Gharar. 
This is because when the customer pays the insurance 
premium, the payback is subject to or on the condition 
that a mishap occurs. The subject matter that has 
been purchased by the customer is not tangible and 
is non-existent in the first place. Even if the customer 
actually has a mishap, the repayment in the form of 
compensation can vary and may be less than the 
coverage that was contracted out, such as in the case 
of a total loss of a car under a motor insurance policy. 
This extreme uncertainty in Mu’awadah contracts is 
unacceptable in Shariah and such can be overcome 
in Takaful since it is a Tabarru’/donation contract. This 
renders the Gharar ambiguity as an acceptable concept 
since the participant in the fund is entering the pool with 
the intention of helping others and a Tabarru’ contract is 
a unilateral contract. 

The third forbidden element is al-Maisir. Literally al-
Maisir means gambling, or in other ways gaining profit 
from speculations and bets which is prohibited in Islam 
as mentioned in the following Quranic verse:

َأ اي َه ّي ِإ اوُنَمآ َنيِذ ّلا ا َأْلاَو ُرِسْيَمْلاَو ُرْمَخْلا اَم ّن َأْلاَو ُباصْن  ٌسْجِر ُمالْز

ُهوُبِنَتْجاَف ِناطْي ّشلا ِلَمَع ْنِم  نوُحِلْفُت ْمُك ّلَعَل 

“O believers, intoxications and gambling and Al Ansab 
(Animals sacrificed for idols) and Al Azlam (arrows for 

seeking luck or decision) are an abomination of Satan’s 
handiwork. So avoid them in order that you may be 

successful” (Al Maidah: 5:90)

In conventional insurance, Maisir or the gambling 
element ensues when the insured person is fully 
aware that he/she would be compensated through 
the insurance coverage, despite knowing the full risk 
before committing for the insurance. In other words, the 
customer pays a small amount of money in the form of 
premium hoping that he will benefit from the insurance 
coverage when the claim materialises. Conversely, the 
same element of the wager is presented to the insurance 
company which hopes to profit if the perils covered do 
not ensue and no claims are paid. In Takaful, as the 
contract is Tabarru’ the main purpose for the participant 
is to help others through donating in a unilateral 
contract. If the customer needs help then that will not 
be considered as gambling under such circumstance.

1.4 Shariah Perspective on Takaful

Risk is present in every aspect of human life. In fact in 
the Al-Quran (2:155) Allah has stated:

 ِسُفْنَأْلاَو ِلاَوْمَأْلا َنِم ٍصْقَنَو ِعوُجْلاَو ِفْوَخْلا َنِم ٍءْيَشِب ْمُكَّنَوُلْبَنَلَو

َنيِرِباَّصلا ِرِّشَبَو ِتاَرَمَّثلاَو

“We will surely test you through fear, hunger and loss of 
money, lives and crops. Give good news to the steady”

Nonetheless, under the overall goals and objectives 
of Shariah (Maqasid al-Shariah), which promotes the 
welfare of human beings; we should aspire to safeguard 
our religion, life, intellect, progeny and even wealth. It 
is also warranted of a man not to leave his spouse(s) 
impoverished and unsheltered in the event of his death 
(al-Baqarah, 2:240).
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َأ َنوُرَذَيَو ْمُكْنِم َنْو ّفَوَتُي َنيِذ ّلاَو ًة ّيِصَو اًجاَوْز َأل  ِإ اًعاَتَم ْمِهِجاَوْز  ىَل
ِإ َرْيَغ ِلْوَحْلا ِإَف ٍجاَرْخ ِف ْمُكْيَلَع َحاَنُج الَف َنْجَرَخ ْن

َأ يِف َنْلَعَف اَم ُه ّللاَو ٍفوُرْعَم ْنِم  ّنِهِسُفْن ٌميِكَح ٌزيِزَع 
“And those who are taken in death among you and 
leave wives behind - for their wives is a bequest: 

maintenance for one year without turning [them] out”

Although Takaful is not a word which has been referred 
by Shariah scholars until recently, the word Ta’awun 
which means ‘cooperation’ is synonym to Takaful and 
appears in many Quranic verses and Hadiths illustrating 
the importance of cooperation and unity towards 
different kinds of perils. Allah (s.w.t) says in the Al Quran 
(al Maidah 5:2):
  

ِإْلا ىَلَع اوُنَواَعَت اَلَو ىَوْق ّتلاَو  ّرِبْلا ىَلَع اوُنَواَعَتَو   ِناَوْدُعْلاَو ِمْث
 “and help one another in goodness and piety, and do 

not help one another in sin and aggression” 

Also, the Prophet (pbuh) said11: “The believers in their 
mutual kindness, compassion and sympathy are just 
like one body. When one of the limbs suffers, the 
whole body responds to it with wakefulness and fever”. 
Moreover, the Prophet praised the practice of the people 
of Ash’ary when faced with a risky situation as He 
(pbuh) said12:  “When the Ash`ariyun run short of food in 
the Jihad or when they are at home in Al-Madinah, they 
collect all the provisions they have in a sheet and then 
divide it equally among themselves. They are of me and 
I am of them”. In this Hadith, there is an emphasis on 
times of crisis and tribulation and hence, where people 
can extend cooperation to one another, the have-nots 
will escape hardship and embarrassment. 

Thus, it is not surprising that in modern day context, 
the first Islamic insurance company was established 
in January 1979 based on the model of Ta’awun – the 
Islamic Insurance Company of Sudan was founded by 
Faisal Islamic Bank in Sudan.

It is clear that having security and having enough for life 
are bounties from Allah and requires men to be thankful 
to Allah (swt). It can be implied that protecting them are 
aligned with Allah’s wishes. Islam recognises the basic 
human desire to protect himself and his properties 
from the impact of adverse occurrences. It encourages 
a person to take necessary measures to deal with 
possible impacts of happenings which are beyond his 
control and then to put his trust in Allah (swt).

The establishment and participation in Takaful funds are 
a way to protect the bounties that have been bestowed 
by Allah (swt) suggesting obedience to him.

1.5 Takaful in The Early Days of Islam

The first evidence resembling the practice of Takaful 
can be traced back to the practice of Al-Ash`arys, as 
mentioned in the previous section. The Al-Ash`ariyun 
practice of pooling all the food they have in time of 
starvation and then equally divide it between each other 
is probably the first such participant pool in the Islamic 
history. Although it was done only in food when needed 
and the distribution is to all members of the pool which 
is slightly different than the current practice of Takaful 
operators who deal with money and give only those 
who suffered a coverable loss. Nonetheless, it has the 
same core concept of cooperation and a very similar 
methodology.

Another practice similar to Takaful in the Arabic continent 
that had started before the Islamic era and subsequently 
approved by the prophet is the payment of blood money 
which was known as al-Aqilah13. Al-Aqilah was instituted 
not only to help a member being compensated but also 
to avoid a greater risk of igniting a tribal war. In order to 
avoid the greater harm of a continuous tribal war, tribal 
members were willing to contribute their portion of the 
blood money which is to be paid to the family of the 
victim. Thus, there were both individual and collective 
benefits. The tribe would suffer a greater harm if the 
individual members did not fulfil their duty of contributing 
their part. The tribal elders were in charge of organising 
the collections. The relationship between the organisers 
and the contributing members was not that of agency. 
The tribal elders acted more like an authority that would 
enforce the tribal practice of al-Aqilah.

The second Caliph ‘Umar (r.a) institutionalised al-
Aqilah after recognising the altered socio-economic 
conditions, albeit, it was initially a tribal practice,14. He 
commanded that the lists to be prepared professionally 
and also to be based on regions where the enlisted 
persons would be required to contribute in order to 
pay the penalty for the manslaughter imposed on one 
of them (Shawkani, p.586). Those who were enlisted 
in those Diwans ‘owed one another mutual assistance 

11 Source: the translation of Reyad Al Salheen book online.  See also ملسم حيحص،  
.4691 :ثيدحلا مقر ،مهدضاعتو مهفطاعتو نينمؤملا محارت باب ،بادآلو ةلصلاو ربلا باتك 
12 Source: the translation of Reyad Al Salheen book online:  

13 Al-Aqilah is the blood money that should be paid by the tribe on behalf of the  
 killer to the heir of the deceased. See Ezamshah Ismail, “Takaful and Actuarial  
 Practices”, INCEIF, Kuala Lumpur, 2012, second edition, P. 1/11. 
14 The Background to the Development of Islamic Insurance Industry from Shariah  
 Perspective, Dr. Muhammad  Yusuf Saleem
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and had to contribute to the payment of the penalty for 
manslaughter committed by one of their community’ (W. 
Juynboll, Akila). Accordingly, the Hanafi jurists argued 
that in line with the changes in socio-economic and 
political conditions the concept of al-Aqilah should 
not only include the male relatives of the perpetrator 
of the murder, but also to those who were obliged 
to help one another (Shawkani, p. 586). These may 
include the neighbours, professional groups to which 
the perpetrator belonged or the inhabitants of the same 
part of a town from where the perpetrator had come. All 
these should be compelled to share in the payment of 
the penalty. This practice has been approved by Islam 
and remains as a way of compensating financial losses 
in times of early death. 
 
The practice of Takaful was also seen in the early second 
century of the Islamic era15 when Muslims started to 
expand their commercial and trading activities into 
Asia and other continents by offering mutual assistance 
to the members of the group who were at the risk of 
losses during sea voyages. This is now known as marine 
insurance.

2. CURRENT TAKAFUL MODELS AND ISSUES 

Although Takaful has been adopted since the early 
days of Islam, it only emerged in the modern era in 
1979 in Sudan when Faisal Islamic Bank founded the 
Islamic Insurance Company in January that year based 
on a cooperative model. Many other operations later 
emerged in other Muslim countries. In Malaysia, the 
institution of Takaful was first established in the name 
of Syarikat Takaful Malaysia Bhd (Takaful Malaysia) in 
1984, and then it was followed by several other Takaful 
companies. Takaful Nasional Bhd was formed almost 10 
years later and subsequently Takaful Ikhlas Bhd, Mayban 
Takaful Bhd (later merged with Takaful Nasional to form 
Etiqa), MAA Takaful Bhd, AIA Public Takaful Bhd, etc. 
The models adopted by these operations were varied 
and naturally had their own issues and challenges. 

The major Takaful models used today in different countries 
are: Mudharabah Model, Wakalah Model, Hybrid Model 
or Mixed Model, and Waqf Takaful Model. Though 
Takaful is based on the concept of mutual assistance 
and contribution, Takaful can be a profit oriented as well 

as a non-profit oriented entity. It depends on which type 
of Takaful model is implemented by the entities. For 
instance, the models such as Mudarabah, Wakalah and 
Hybrid are intended for profit motive but the model like 
Waqf can be for the non-profit oriented organisation. 

2.1 Mudharabah Models

The following sections will discuss in general how 
these models function and also examine the issues and 
challenges that they present.

2.1.1 Early Mudarabah Models

With the establishment of Takaful Malaysia in 1984 the 
Mudarabah Model was introduced.

In general, Mudharabah is a profit-sharing contract. 
The first party who provides capital is called Rabbulmal 
while the second who provides the expertise is called 
Mudarib. The capital provider does not interfere in the 
management but share profit with the Mudarib based 
on a pre-agreed ratio. Any losses, however, should be 
only absorbed by the capital provider (Rabbulmal).  

Under Mudharabah Takaful model initiated by Takaful 
Malaysia, the Takaful operator is appointed as a 
manager to manage the Takaful funds on behalf of 
the participants as Mudarib. The participants provide 
contributions which are pooled into the Takaful fund 
and are considered as Rabbulmal. The Takaful operator 
manages the payments of the claims of covered risks to 
the participants and investments of the Takaful funds.

In this model, the underwriting surplus which is the 
residual of the contribution received from the participants 
after paying claims and providing for technical reserves 
is deemed to be a profit that to be shared. Investment 
income earned from investing the participants’ Takaful 
funds is also considered as profit for sharing. The sharing 
of the underwriting surplus and the investment income 
of the Takaful fund, if any, are the two main sources of 
income for the Mudarib in this model. By theory, losses 
are only borne by the participants. Nevertheless, in 
many places including Malaysia, it is by regulation that 
the shareholders will provide a Qard-Hassan/interest-
free loan to Takaful fund to cover its obligation if there 
is a deficit. The Qard-Hassan is paid back in the future 
when there is surplus in the fund before considering 

15 Sheila Nu Nu Htay, Mohamed Arif, Younes Soualhi, Hanna Rabittah Zaharin and  
 Ibrahim Shauee; (Accounting, Auditing and Governance for Takaful Operations),  
 Wiley Finance, Singapore. 2013. P. 3. 7
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any surplus distribution to the policyholders. The 
surpluses are distributed between the Takaful operator 
and the participants based on the pre-agreed profit 
sharing ratio. On the other hand, under this Model, all 
management and operational cost are to be borne by 
the shareholders fund. The Takaful fund will only bear 
incidental costs related to the underwriting and its 
investments. The operational aspects of this Model are 
as illustrated in Figure 1.

As indicated above, the benefits and claims and 
incidental cost related to the underwriting and its 
investments are paid for by the Takaful funds (PRF & PIF) 
while the indirect costs (management and operational), 
are paid from the shareholders’ fund. Nonetheless, we 
note that there are certain practices where the Takaful 
fund is made to bear more than the direct costs. In 
this case these extra costs were related to generation 
of the business such as marketing costs and agents’ 
commission. This model can be referred to as the 
Modified Mudharabah Model (Figure 2).

In the Mudarabah Model there is an issue as to whether 
the underwriting surplus of the fund can be considered 
as profits under Shariah16. The reason for this lies in the 
fact that the profit to be distributed between the parties 
according to the definition of Mudharabah contract 
should only be any income generated over and above 
the capital amount and not the residual that remains 
from the capital. 

For instance, the total equity of the company would have 
grown to $110,000 if the capital provided is $100,000 
and it has generated a net profit of $10,000 after one 
year of company activities. This $10,000 can then be 
distributed as per the pre-agreed profit-sharing ratio 
under the Mudarabah contract. 

However, this is not the case in Takaful. The residual 
amount in the Takaful fund might be only $10,000 after 
a year of operation and after the payment of claims 
and related costs if the participants (the Rabbulmal) 
contributed a capital of $100,000. This is different from 
earning an additional $10,000 over and above the capital 
as discussed in the first example. Such practice is not 
acceptable as per the rules of the Mudarabah contract 
as it is regarded as paying Mudarabah profit from the 
capital provided by the investors.

Nonetheless, Mudarabah Model and the Modified 
Mudarabah Model are no longer practised in Malaysia. 
The Malaysian Takaful Operator Framework (TOF) ensures 
that the operating costs of the Takaful operations which 
include commissions and related expenses payable to 
the distribution channels, management expenses and 
other operational expenses, should be met through the 
remunerations received by the operator. The practice of 
paying agency commission from the Takaful is akin to 
the insurance practice and raises a Shariah issue and 
possibly even legal, as the Takaful agents are agents 
of the operator (by virtue that they have an agency-
principal contract with the operator) and not that of the 
participants. 

2.1.2 Pure Mudarabah Model

To be devoid of such Shariah issues, some countries 
would restrict profit-sharing of only investment profits 
for the Takaful operator. Such different model entails 
only investment profits which are to be shared between 
the two parties. The underwriting surpluses in this model 
are left untouched and are then accumulated in the risk 

16 One of the important verdicts made to this effect can perhaps be inferred  
 from AAOIFI’s Shari`ah Standard No. 26 regarding Islamic insurance. Item 5/5  
 of the Standard maintains that surplus can only be used for the benefit of the  
 participants.
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fund. This model can be referred as the Pure Mudarabah 
Model (Figure 3). The following is the modus operandi 
for Pure Mudharabah Model:

However, there are disadvantages under this Pure 
Mudharabah Model, especially when the Takaful Fund 
is small or when there are excessive claims as the 
investment profits may not be realised for the Takaful 
operator to share. This model is certainly not suitable for 
General Takaful as coverages are short term in nature and as 
such monies in the Takaful Fund are only invested passively.

If the Pure Mudarabah Model is adopted in a Family 
Takaful setup, the Takaful funds can be actively invested. 
Family Takaful claims are also less volatile than General 
Takaful claims. Coverages, on the other hand, are longer 
in duration with extended time for the Participants’ 
Investment Fund (PIF) to yield earnings that can be 
shared by the operator.

Thus in another modification of the Mudharabah Model 
(Figure 4), the operator shares the investment income 
and the underwriting surplus based on the view that 

this surplus would only be realised as a result of the 
expertise of Mudarib in managing risk fund.

Overall the usage of Mudharabah contract to facilitate 
Takaful contract seems to distort the true intentions 
of Takaful as a whole, which is to provide mutual 
protection for the members of the fund. This is because 
a Mudharabah contract is a profit-sharing contract 
which is used in business ventures. Takaful participants 
enter into the Takaful fund to seek protection and not as 
a means of investment. Claims payments are the major 
cost drivers in Takaful operations which are not related to 
investing activities. When using a Mudharabah contract, 
the Rabbulmal should be expecting to have some 
earnings as a compensation for his investment which 
does not reflect the nature of insurance, especially in 
General insurance/Takaful businesses. This issue is 
affecting the general public’s understanding, adding 
extra pressure to the market to distribute surpluses, 
‘sometimes false surpluses’ instead of building up 
prudent reserves and expanding the capacity of the 
Takaful operators17.  

As opposed to General Takaful, the Funds for Family 
Takaful is split into two funds, that is, Participants’ 
Investment Fund (PIF) and Participants’ Risk Fund 
(PRF). However, the fund under the PRF will be given 
as Tabarruʾ in order to be donated to the participants 
in the scheme, in the event an unfortunate incident 
befalls them. However, at the same time, the fund in 
the PRF will be managed by the Takaful operators as 
Mudarabah property. This has been an issue among the 
Muslim scholars. The reason being is that a fund given 
as Tabarruʾ could not be used as a capital for Mudarabah 
at the same time18.

As indicated earlier, a Qard-Hassan is required by the 
regulators when the PRF fund is in deficit or not sufficient 
to cover future claims. In effect, the shareholder will be 
required to provide an interest-free loan to maintain the 
solvency of the PRF fund. In most jurisdiction, solvency 
is determined purely on an actuarial basis, but of late 
the Risk Based Capital (RBC), approach is adopted. 
A Shariah concern has been raised as a Mudarib (or 
even a Wakeel), whom is the Takaful operator is also 
obligated to be a guarantor at the same time19. This 
issue not only concerns the Mudarabah Takaful model, 
but also all Takaful models.  

17 Ezamshah Ismail, “Takaful and Actuarial Practices”, INCEIF, Kuala Lumpur,  
 2012, second edition, chapter 3.  Syed Othman Alhabshi, “Takaful, Realities and  
 Challenges”, INCEIF, Kuala Lumpur, 2012, P.96-101. Mohd Fadzli Yusof, Wan Zamri  
 Wan Ismail and Abdul Khudus Mohd Naaim, “Fundamentals of Takaful”, IBFIM,  
 Kuala Lumpur, 2011, p.17-18.

18  Ahmad Tisman Pasha and Mher Mushtaq Hussain, opicit, at 26
19  Ibid.
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Figure 3 Pure Mudarabah Model for General Takaful

Participant

Contributions $
(Premium)

Management
Expenses

Participants
Risk Fund
(Common)

Scheme
Benefits

Underwriting
Surplus

Operator

(1-x)%

x%

Figure 4 Pure Mudarabah Model with Surplus Sharing for General Takaful 

Investment Return y%

9

Towards Integrating Trust in Takaful Model New.indd   9 6/13/2016   11:25:52 AM



Towards Integrating Trust in Takaful Model

There is also another concern regarding the Qard-
Hassan under Takaful. It concerns the generational 
issue in which new participants are to be burdened for 
the repayment of the Qard-Hassan to the shareholder 
for the loan taken by participants earlier20.   

2.2 Wakalah Models
Wakalah in Arabic means agency. In a Wakalah contract, 
an agency relationship is agreed between two parties to 
do a specified job. It is an arrangement whereby the first 
party called ‘the principal’ or al-Muwakkel authorises 
the second called ‘the agent’ or Al-Wakeel to act on his 
behalf in a specified matter. The Wakalah agreement 
should be based on mutual consent between the two 
parties, the subject matter should be permissible and 
the contracting parties should have the legal contracting 
capacity. Under the Wakalah Model, the principals are 
the ‘participants’ while the agent is the Takaful operator 
who is appointed to manage the Takaful funds on behalf 
of the participants for a pre-determined fee. The fee is 
paid upfront as a part ‘usually a percentage’ of total 
contributions paid by the participants.

As in the Mudarabah Models, the management 
expenses and other administrative costs are paid by 
the operator from the shareholders’ fund but may be 
defrayed by the fees taken upfront from the participants.  
The direct costs and the claims payments are paid by 
the participants. 

As the operator is only a manager (Wakeel) of the 
fund, the operator is not eligible to take any profit from 
the surplus that might arise. Similarly, the investment 
income is completely reserved for the participants. This 
is referred to as the Pure Wakalah Model in which the 
operator only earns the Wakalah fee, which is received 
upfront. Figure 5 illustrates the structure of this model.  

The advantage of this model is its simplicity. The 
calculation of the operator’s fee amount is plain and 
simple. Surpluses and investment profits are for the 
participants. The Pure Wakalah Model resembles  the 
concept of mutual insurance except for the fees paid in 
the mutual insurance are only to cover the administrative 
expenses since mutual companies do not aim for profit.

However, there are several disadvantages in this Wakalah 
Model such as:

•	 The operator’s financial motivation is linked only  
 to the contributions received. The operator may  
 be tempted to admit any participants regardless of  
 their risk standing thus not having a prudent  
 underwriting policy.
•	 There is no direct incentive for the operator to invest  
 the funds prudently. The operator may be indifferent  
 as to whether to invest in fixed term Islamic deposits  
 (for safety) or in a very dynamic investment portfolio  
 (for higher returns).

To overcome these disadvantages, many modifications 
have been introduced to the market merging different 
contracts together leading towards the hybrid model. 
An example of such a model is what is applied in 
Bahrain. The Bahrain model is a hybrid model or a mixed 
model whereby the model is a combination of Wakalah 
and Mudarabah. The Wakalah concept is used for the 
underwriting account and the Mudarabah concept is 
used for the investment account. Discussion on the 
hybrid model will be as below.

2.3 Hybrid Model/Mixed Model

The combination of a Mudharabah and Wakalah contract 
is aimed to avoid the disadvantages of the individual 
model and to share their common benefits.  Under this 
model, the role of the operator is as a Wakeel and as a 
Mudhareb.  The operator acts as a Wakeel on behalf of 
the participants to manage the fund for a fee and as a 
Mudhareb to manage the the investment activities of the 
fund. The participants in this model serve as principals 
and Rabbulmal. 

The Wakalah agreement covers the insurance related 
activities while the Mudharabah contract covers 
the investment-related activities. The expenses are 
managed as illustrated in the previous models. The 
following is the modus operandi for this Hybrid Model: 

20  Sheila Nu Nu Htay& Syed Ahmed Salman, opicit, at 341.
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a. Under The Hybrid Model, two contracts are initiated,  
 a Wakalah contract that appoints the shareholders  
 as a Wakeel to manage the fund. In addition  
 to a Mudharabah contract is effected whereby  
 the policyholders act as Rabbulmal and the  
 shareholders operator acts as Mudharib to manage  
 the investment of the fund on behalf of the  
 participants. 
b. The Policyholders or participants provide  
 contributions which are pooled into the Takaful  
 fund.
c. The shareholders are paid a Wakalah fee for  
 managing the fund and pay the claims ‘as a Wakeel’.  
 In addition the manager invests the pooled funds ‘as  
 a Mudhareb’.
d. In the case of profit, the Mudharib will distribute the  
 profit as follows: 

•	 Part to the shareholders
•	 Part to the policyholders

e. The policyholders will only bear the direct expenses.  
 All other indirect expenses should be paid by the  
 shareholders.
f. All surpluses, if any, will be returned back to the  
 participants ‘policyholders’.
g. In case of loss, only the Rabbulmal will bear the  
 loss. 
 

Figure 6: Hybrid Model

 
However, there are disadvantages associated to this 
hybrid model namely:
•	 There is no advantage for the manager to conduct a  
 prudent underwriting policy.
•	 The shareholder does not have any share from the  
 surplus.
•	 This model is more complicated than the previous 
 models.

This model can be modified to add a Ju’alah aspect to the 
surplus to overcome the first mentioned disadvantage. 
A Ju’alah is ‘a conditional reward’ that can be paid to 

the shareholders if the surplus exceeded a pre-agreed 
amount. The model chart would be as follows:

Figure 7: Hybrid Model-Modified

This implies that the Takaful operator has three different 
sources of income under this model. The first is the 
Wakalah fee which is taken upfront during contract 
initiation phase. The second is the Mudharabah share 
of profit for the investment activities. The third is the 
Ju’alah performance incentive which is paid if the 
operator achieves a predetermined goal. This model is 
considered to be the most advanced model. It is used 
by some Takaful operators in Malaysia21. 

2.4 Wakalah-Waqf Model

From the above criticism by the scholars, most of the 
problems focus on the PRF fund. Therefore, some 
scholars have tried to incorporate other Islamic system 
to solve these issues. One of the modified concepts is 
the Wakalah-Waqf model. Wakalah with Waqf model has 
been recommended by Darul Uloom Karachi’s Shariah 
scholars, such as Muhammad Taqi Uthmani, to address 
some concerns on Takaful models22. The model can be 
implemented as such, participants give contribution in 
the PRF as Waqf, the fund, once transferred as Waqf, 
the principle fund is not refundable to the participant23. 
Thus, there is no issue of underwriting surplus as the 
fund will remain in the Waqf account. The Takaful 
operator is paid a Wakalah fee as manager to the Waqf 
property. The Waqf property does not belong to the 
shareholder of the Takaful operators nor it belongs to 
the participants24. Besides as an agent to the Waqf fund, 
the Takaful operator can be a Mudarib when investing 
in the Waqf fund and the profit may be shared with 
the Takaful operator and the balance can be returned 
to the Waqf fund to be then benefited by the Takaful 
members25. Business wise, the Takaful operator will 

21 Ezamshah Ismail, “Takaful and Actuarial Practices”, INCEIF, Kuala Lumpur,  
 2012, second edition, chapter 3. Syed Othman Alhabshi, “Takaful, Realities and  
 Challenges”, INCEIF, Kuala Lumpur, 2012, P.96-101. Mohd Fadzli Yusof, Wan  
 Zamri Wan Ismail and Abdul Khudus Mohd Naaim, “Fundamentals of Takaful”,  
 IBFIM, Kuala Lumpur, 2011, p.17-18.

22 Ahmad Tisman Pasha &MherMushtaq Hussain, opicit, at 28.
23 Abdul Rahim Abdul Wahab, Mervyn K. Lewis & M. Kabir Hassan, “Islamic  
 Takaful:  Business Models, Shariah Concerns, and Proposed Solutions”, Thunderbird  
 International Business Review, vol 49(3) (May-June 2007), at 388.
24  Ibid, at 387.
25  Ibid, at 388.
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have two sources of income i.e. the Wakalah fee and 
the sharing of profit through Mudarabah for investing 
the Waqf fund. In cases of deficit in the underwriting 
fund or Waqf fund, the shareholder will grant Qard-
Hassan into the Waqf fund. Thus, the relationship for the 
Qard-Hassan is between the shareholder and the Waqf 
fund but not with the participants. Thus, the participant 
should not be burdened with the repayment of the loan. 

Following this model, Malaysia successfully integrated 
this Waqf concept in Takaful model. However, the major 
issue relating to Waqf implementation in Malaysia is 
that it falls under the jurisdiction of the state religious 
council26. Each state has specific regulations relating 
to Waqf. This creates difficulties as the Waqf fund 
in the Takaful model is subjected to this law which 
automatically makes the state religious council as its 
trustee. Furthermore, a different set of regulations in 
each state creates difficulties in managing the Waqf 
model. This is why this study suggested the use of an 
alternative mechanism called ‘Trust’, which is similar to 
the concept of Waqf in the Takaful model. Such will be 
explained in the following section. 

2.5    Waqf Takaful Practices in Malaysia

Waqf is a financial endowment established under 
Islamic Law held in trust and used for charitable or 
religious purposes. The object of Waqf is usually non-
perishable properties in which benefit and usufruct can 
be extracted without consuming the property. Therefore, 
Waqf widely covers the discussion of land matters and 
buildings. However, there are Waqf of books, livestock, 
shares and stocks, and cash money. The revenues or 
usufruct are used exclusively for the benefit of someone 
or fulfilling certain needs depending on the choices and 
conditions made by the founder, while prohibiting any 
use or disposition of them outside its specific objective. 
This definition accords continuity or perpetuity to Waqf, 
that is, once the property has been created as Waqf, 
it can never be returned back to the founder and can 
never be given as a gift, to be inherited, or sold. It 
belongs to Allah and the corpus/Waqf and the property 
always remains intact.

There are three types of Waqf subject to the endowed 
property, Waqf Ghair Manqul which is immovable, 
Waqf and Waqf Manqul which are a type of movable 
Waqf. There are also three types of Waqf subject to 
the beneficiaries, Waqf Khayri which is meant for the 

public and the founder cannot benefit; specific Waqf 
or Waqf Ahl, which is meant for the family in which the 
founder and his family can benefit from it in a reasonable 
manner; and Waqf Mushtarak which is a combination of 
public and family Waqf, which means both family and 
public can benefit from this Waqf.   

In regards to the administration of Waqf, the current 
law of Waqf in Malaysia gives right to the State Islamic 
Religious Council (SIRC) in different states to be the sole 
trustee of all Waqf properties. Being the sole trustee of 
the Waqf properties, SIRC is responsible in managing 
all types of Waqf including the newly created Waqf 
even if it is a movable Waqf, that is, cash Waqf that can 
be created in any financial institution such as Takaful 
companies or Islamic banks. Hence, this stands as an 
obstacle for creating cash Waqf in these institutions 
since the right of the founder in managing his own Waqf 
will be taken by the SIRC as will be explained in the 
following Waqf models below.   

2.5.1 Waqf Takaful Model in Syarikat Takaful Malaysia

In general, a Waqf is created when the founder 
relinquishes all of his ownership of his property and 
dedicates its usufruct in perpetuity for charitable 
purposes in accordance with Shariah. The same 
principle would apply for the creation of cash Waqf. 
Following this concept, Takaful Malaysia introduced a 
product called ‘Takaful Waqf Plan’ in 2001. This model 
works in a way that clients would make regular monthly 
contributions with the aim of accumulating enough 
funds to make a Waqf at the end of the savings plan. 
Those regular contributions were required to be invested 
in Islamic instruments and the returns were supposed to 
be added to the Waqf fund. The contributors have to 
determine the beneficiaries of the donated Waqf.

The following is the modus operandi of Waqf Model 
practised by Takaful Malaysia27 between 2001 and 2010: 
a. The founder contributes a minimum of MYR10 per  
 month as an instalment over a certain period of  
 time.  
b. The contribution will be divided into two separate  
 accounts on a pre-agreed ratio; the participants’  
 Account (PA) and the Participants’ Special Account  
 (PRF).
c. The contribution amount shall be invested in  
 Shariah-compliant funds and any profit on  
 investment shall be distributed between the trustee  

26 This is stated in Item 1 of the List II (state List) of the Malaysian Federal  
 Constitution. As for state law, example can be seen under Selangor Waqf  
 Enactment (1999). It is stated under section 32 of the said law, that any  
 declaration of Waqf in the state of Selangor, the trustee shall be the state  
 religious council.

27 Magda Ismail A. Mohsin, Cash Waqf: A New Financial Product Pearson  

 
Malaysia Sdn. Bhd. 2009, pp59-60
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 and the Participants Account on a profit-sharing  
 ratio. 
d. Upon death of the founder or maturity of the plan,  
 the amount accumulated in the PA will be paid to the  
 beneficiaries specified by the founder in the Waqf  
 deed. 
e. 

Figure 8: Waqf Takaful Model in Malaysia

Within the first few years of operations, the scheme 
was so successful that it managed to raise about 
MYR200,000 for cash fund.  Unexpectedly, the scheme 
was withdrawn in 2010 due to complexity of existing 
rules on Waqf in Malaysia where the State Religious 
Council (in this case the Selangor state) has the right to 
to manage it. Since 1957, all Waqf property falls under 
the jurisdiction and power of the respective states’ 
religious councils to manage pursuant to the respective 
Administration of Islamic Law enactments. As the present 
law stands as one of obstacles for the continuation of 
Waqf Takaful Model, this has encouraged the authors to 
study the concept of trust, which is similar to cash Waqf, 
and to replace the word Waqf with trust, not only for the 
continuation of this model but also for the wider reach 
of this model globally. 
 
2.5.2 Wakalah-Waqf Model in Swiss Re
In 2006, Swiss Re began offering ReTakaful solutions 
through Wakalah-Waqf Model in the Middle East for 
Family ReTakaful business. Based on the successful 
experience of the product in the Middle East, Swiss Re 
Malaysia also adopted the Wakalah-Waqf  Model, which 
has similar features to a Waqf/endowment structure.  
After successfully introducing the product in the Middle 
East and in Malaysia, the company has now adopted 
this Wakalah-Waqf  Model globally. This model has also 
been endorsed by AAOIFI and the Shariah Advisory 
Council of Bank Negara Malaysia. It is also used by 
Takaful operators in Pakistan, South Africa and the 

Middle East. This model requires the setting up of a 
Waqf fund through an initial donation by the ReTakaful 
operator. It becomes the nucleus for the relationship 
between the participant and the operator, where both 
have obligations and rights towards this Waqf.  In this 
case the Waqf fund has been designed to achieve three 
main objectives: 
a. To extend financial assistance to its members in the  
 event of losses;
b. To extend benefits to its members strictly in  
 accordance with the Waqf deed; and 
c. To become a source of funds for charities as  
 approved by the Shariah Board.

The following is the modus operandi of the Waqf Model 
in Swiss ReTakaful28:
a. Swiss Re will establish Waqf by contributing  
 the seed money.
b. Participants will apply to be members of the  
 Waqf fund. By agreeing to accept the Fund Rules  
 or provisions of the Waqf deed they will become  
 members.
c. The Waqf in turn will agree to provide ‘coverage’ to  
 the participants. 
d. Participants will make contributions via Tabarru’,  
 which will be owned by the Waqf and pooled into the  
 risk fund.
e. The Waqf fund will pay fees to the Takaful Operator  
 for the management of the risk fund. Theoretically,  
 there is no direct relationship between the  
 participants and the Takaful Operator.  
f. The Waqf fund will pay claims covered as in the  
 Waqf deed. 
g. Any surplus will be given to the participants and  
 Swiss Re will not have any share from it. 
h. Any deficit in the risk fund will be covered by a Qard  
 from the Shareholders. 
i. 

Figure 9: Swiss Re Wakalah-Waqf Model 29

28 An interview with Mr. Fidrus Sukor – Swiss Retakful, 29 August 2014
29 Source: http://www.swissre.com/reinsurance/insurers/reTakaful/reTakaful_ 
 operating_model.html 13
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It is important to note that the Tabarru’ contributions are 
not co-mingled with the Waqf seed money. The seed 
money, which is determined by its Shariah Board is 
deposited in an Islamic bank and it is not to be utilised 
for claims even when there is a deficit. With reference to 
assertion of present laws on Waqf, Swiss Re will most 
probably switch to a Wakalah model if it is required to 
do so. 

However, a closer look at the model applied by Swiss 
Re indicates a distortion from the traditional Waqf.  It 
is unlikely that any benefit for the general public can 
be realised as the mechanism cannot be clearly 
demonstrated. The exact Waqf fund may grow with 
investment returns but deposits in an Islamic bank will 
have low returns. The seed money seems to be there 
merely for meeting legal and Shariah requirements of 
establishing the fund. The founder, who is the operator, 
is also receiving the Wakalah fees. This then, raises a 
question of whether the founder is profiting from the 
Waqf fund. 

2.6 Issues with Current Models 

Issues concerning Takaful models can be categorised 
into three main areas: 

Governance
In Malaysia (and perhaps, in other countries with 
separate Takaful regulations), Takaful operators are 
required to segregate the assets of the Takaful funds 
from the assets of the Takaful operators in accordance 
with the legislative provision of the Islamic Financial 
Services Act 2013 (IFSA 2013). The operating costs of 
the Takaful operations, which include commissions and 
related expenses payable to the distribution channels, 
management expenses and other operational expenses, 
should be met by the operators’ own funds or through 
remunerations received from participants or the Takaful 
funds.
 
However, in Common Law jurisdictions, even under 
Takaful, the money in the risk fund belongs legally to 
the company and not to the participants who are also 
the investors. Consistent with the Tabarru’ principle, an 
individual is considered to have waived his/her right to 
the contributions paid. If a universal view is to be adopted 
with regard to all participants as a group, the amount 
contributed to the Takaful fund must be considered 
either as a trust money or as a trust fund for the benefit 

of all the participants. It can in no way be treated as 
funds belonging to the Takaful operators30. Furthermore, 
these companies are allowed to use the insurance funds 
from premiums received from policyholders to pay for 
operational expenses and also commissions.

Shariah
Many countries are still using the Mudarabah Model 
which only shares in the surplus. Under this model, 
there is an issue as to whether the underwriting surplus 
of the fund can be considered as profits under Shariah. 
By virtue of its definitions, profits to be distributed 
between the parties under the Mudarabah contract 
should only be income generated over and above the 
capital amount and not the residual that remains from 
the capital. 

Furthermore, it is not valid in Mudarabah to stipulate that 
either or both parties to the contract should be entitled 
to a certain amount of guaranteed proceeds or benefits 
in kind or money other than a share of the profit in an 
agreed ratio or percentage. If, for example, the capital 
provider should stipulate that he is to be guaranteed 
an amount of money or benefit, other than the share of 
profit, the contract becomes void, due of the possibility 
that the venture might not yield a profit. This would 
badly affect the interest of the party who is not entitled 
to such favourable treatment due to the existence of the 
said unfair terms31.

Although the surplus sharing model is no longer applied 
in Malaysia, the sharing of surplus as a performance fee 
is still rampant. Takaful operators are allowed under the 
Takaful Operators Framework (TOF) to be remunerated 
through fees and charges imposed on participants and 
Takaful funds or through share in profit/surplus of the 
Takaful funds. For managing the PRF, Takaful operators 
in Malaysia are entitled for remuneration through 
performance fees paid from PRF surplus. Likewise, 
there is an issue as to whether the underwriting 
surplus of the risk fund can be shared under Shariah32 
law. Paying profits from the capital provided by the 
investors is not acceptable according to the rules of the 
Mudarabah contract. Furthermore, should there be a 
loss; the remaining capital should be returned back to 
the Rabbulmal, and not to be shared with the Mudarib.

The Wakalah contract seems sufficiently transparent 
to be Shariah-compliant, as fees are clearly linked to 

30 Dr. Zainal Azam Abd. Rahman
31 Dr.Zainal Azam Abd. Rahman

32 One of the important verdicts made to this effect can perhaps be inferred  
 from AAOIFI’s Shari`ah Standard No. 26 regarding Islamic insurance. Item 5/5  
 of the Standard maintains that surplus can only be used for the benefit of the  
 participants. 
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operator’s operational costs. Under the contract of 
agency, both the principal and the agent are equally 
bound to the rules of the contract. However, the 
requirement of Qard-Hassan from the shareholders, if 
there is a deficit, is not consistent with the rules of the 
contract as a Wakeel cannot be a guarantor at the same 
time. The operator seems not to be entitled to such 
fair treatment. A contract will be mutually terminated 
under an agency but under Takaful it is unlikely that the 
participants can terminate the services of the operator.

Regulation on Waqf
It seems that the Takaful operational models are 
converging to prevailing insurance business models, 
especially those who receive performance fees or 
surplus sharing from the PRF. It can be deduced that the 
best model would be the Waqf model as it promotes the 
principle of Tabarru’.  However, in Malaysia existing rules 
in Waqf does not favour this option. The main reason is 
that any creation of Waqf will be governed under religious 
authority in each state33. The religious authority shall be 
the trustee for any Waqf created in the respective states. 
This creates difficulties for managing the Waqf fund as it 
will require approval from every different state religious 
authority. For example in Selangor, under Section 32 
Wakaf (State of Selangor) Enactment 1999 (No. 7 of 
1999), it is stated that: ‘Notwithstanding any provision to 
the contrary contained in any instruments or declaration 
creating, governing or affecting any wakaf, the Majlis 
shall be the sole trustee of all wakaf, whether wakaf am 
or khas, situated in the state of Selangor’. 

3 INTRODUCING TRUST IN TAKAFUL

A trust fund is a special type of legal entity that holds 
property for the benefit of another person, group or 
organisation. There are different types of trust funds 
and different trust fund provisions. In Common Law, 
the equity concept of Trust arises when the settler 
transfers his property to the trustee in order for the 
trustee to manage the property as agreed for the benefit 
of identified beneficiaries34. Trust is created through an 
agreement or through judicial decision. 

Generally speaking, the creation of trust funds is similar 
to the creation of cash Waqf fund since it has three 
parties: 
i. The founder who donates the property to the fund,  

 and is the one who decides the terms upon which it  
 must be managed; 
ii. The beneficiary, for whom the trust fund is  
 established; and
iii. The trustee who is responsible for managing the  
 trust fund, as laid out in the trust agreement/deed.  

3.1 Legitimacy of Creating Trust From an Islamic 

Perspective 

The concept of trust in Islam is known generally as 
Amānah. Amānah is evidently stated in the Quran and 
the Hadith of the Prophet (pbuh). The word Amānah 
originates from the word Amnu35 and Amānah is a 
trustworthy person where the trustee protects and 
delivers the rights to its rightful owner36. The antonym 
for Amānah is Al-khiyānah37. Thus, Amānah is to keep 
the trust in the way the trustee intended to.

3.1.1 Trust in al-Quran

Allah (swt) in Surat al-Mu’minūn verse 8, mentioned that 
among the characteristic of true believers, are those 
who faithful to their trusts:  

“(A)nd who are faithful to their trusts (li amānatihim)
and to their pledges” 

Fulfilling one’s trust is actually an act of a believer and it 
covers moral, social, legal and Islamic obligations. 

3.1.2 Trust in al-Sunnah

The Prophet Muhammad (pbuh) stated in a Hadith 
reported by both Bukhari and Muslim that:

“Signs of a hypocrite are three: whenever he speaks 
he lies; whenever he promises, he breaks his promises; 

and whenever he has been entrusted, he betrays his 
trust”38

This Hadith clearly shows that the one who betrays a 
trust is considered as having a character of a hypocrite. 
This shows that fulfilling a trust is an obligation which 
needs to be performed by the trustee. Breaching 
such trust is a sin in Islam and the trustee will be held 
responsible for the betrayal of the trust.

From the above Quran and Hadith, it indicates that 
putting someone as a trustee and to manage the 
trust as requested and agreed is compulsory in Islam. 
Therefore, the concept of trust is not unfamiliar in Islam.

33 This is stated in Item 1 of the List II (state List) of the Malaysian Federal Constitution.
34  Wan Azlan & Paul Linus Andrews, Equity and Trusts in Malaysia, (Sweet & Maxwell Asia: Kuala  
 Lumpur, 2005), at p. 3; See Section 3 of the Labuan Trust Act 1996 where trust has been  
 defined in existence in detail.
35 Muhammad Ibnu Ya’qub Al-Fairuz Abadi, Al-Qāmūs Al-Muḥiṭ, (Al Tawfikia Bookshop: Egypt), Vol  
 4, p. 223.

36  Wahbah Al-Zuḥayli, Akhlaq Al-Muslim: ‘Alaqatuhu bi Al-Mujtami’, (Dar Al Fikr:  
 Syria, 2010), p. 34.
37  Muhammad Ibnu Ya’qub Al-Fairuz Abadi, p. 223.
38  Fuwad Abdul Baqi, Al-Luʿluʿ Wa Al-Marjān, (Dar-us-Salam Publication: Riyadh,  
 1995), Trans. Dr. Muhammad Muhsin Khan, Vol. 1, p. 63.
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3.1.3 Application of Trust in Business 

One of the most famous legal maxim is any worldly 
transaction (Muʾamalah) is permissible as long as there 
is no clear Shariah rules indicating that such worldly 
transaction is prohibited. Allah (swt) has made the 
Halal part in business transaction very wide to cover 
the development of the trade, commerce and business 
activities throughout the days. The exceptions of 
the general rule which is the permissibility are clearly 
mentioned by the Shariah. All others are considered 
Halal as long as they do not involve the clearly stated 
forbidden elements.

Trust concept is nowhere prohibited in the Quran and 
the Hadith of the Prophet (pbuh). They even promote 
the fulfilling of one’s trust and prohibit any action 
of betraying the trust. A trust fund, as suggested in 
this paper, does not seem to contradict any of those 
elements. It does not involve Riba, Gharar or Maisir as 
illustrated in the previous chapters. Depending on legal 
maxim there is no evidence that can let us conclude that 
this suggested model is forbidden by Shariah in nature. 

3.2 Application of Trust in Retirement Benefit 

Schemes 

Some companies in Malaysia have set up private 
Retirement Scheme/Provident Funds (PRS/PF) in 
addition to the Employee Provident Fund (EPF) to 
provide a retirement gratuity with an element of death 
or disability cover for their employees. Some private 
funds were set in the 1970s as the EPF Act provides 
for contracting out provisions as in Section 52. These 
PRS/PFs are usually fully funded by the employers and 
are set up as tax-approved schemes. The benefits paid 
to the retiring employees or their families in the case of 
premature death can also be tax free. For the purpose 
of this research, we will discuss only those schemes 
which are set up under the Section 150 of the Income 
Tax Act (ITA) 1967. Under Section 150 of ITA 1967, it 
provides that:

“The Director General may, subject to such conditions 
as he may think fit to impose, approve any pension or 
provident fund, scheme or society for the purpose of 

this Act.”

The Securities Commission (SC) of Malaysia is also now 
involved in approving fund providers under the new 
PRS initiatives.

Under current Income Tax provisions, an employer can 
make tax deductions on contributions to these schemes 
of up to 19% of employees’ remuneration on behalf of 
their employees, including the EPF. For example, if an 
employer already making 12% EPF contributions to his 
employees, the employer may reward their employees 
by contributing to employees PRS account for up to 
another 7%.

Tax relief of up to MYR3,000 per year up till year 2022 is 
also given for individual contributions to the PRS. This 
is in addition to the existing tax relief already enjoyed by 
individuals for insurance/Takaful and EPF contributions. 

By adding a ‘vesting schedule’ these Retirement Scheme/
Provident Funds can also be used as a means to retain 
employees. There are several vesting methods, namely 
by length of service, job rank or age. Unlike the EPF, 
if an employee leaves before full vesting, the employer 
can only enjoy the vested portion of contribution 
already made. Under EPF rules, all contributions made 
in respect of employees will belong to the employees 
when they leave the company’s employment.

For the pension scheme/provident fund to be tax 
approved (by the Inland Revenue Board of Malaysia, 
IRBM), it must be established under trust through a 
Trust Deed with specific Rules on the Fund. The Trust 
Deed and Rules of the Fund must be clearly expressed 
and must fully meet the requirements as shown below:
a) There must be alienation of contribution to the fund.  
 The contributions made by both the employee and  
 the employer must be alienated from both parties  
 and be held by a third party which is the Board of  
 Trustees.
b) More than 50% of the members of the Board of  
 Trustees must not be members of the Board of  
 Directors of the company that sets up the pension  
 scheme/provident fund. Members of the Board of  
 Trustees must be odd in number.
c) The payment of the retirement benefits can only be  
 made on the occurrence of one of the following  
 events, which is when the employee :

i. reaches the retirement age of 55; or
ii. retires early due to ill-health; or
iii. dies; or
iv. leaves Malaysia permanently.
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The pension scheme/provident fund are not permitted 
to have clauses in its Trust Deed and Rules of the Fund 
providing for:
a) The payment in cash of the retirement benefits to the  
 member in the situations other than those mentioned  
 in paragraph (c) above. For example, no benefit  
 can be paid in cash to a member who ceased to be  
 employed or when the pension scheme is dissolved;
b) The return of surplus to the employer upon  
 dissolution of the fund or when there is no participant  
 left in the fund as at the date of liquidation; and
c) Forfeiture of entitlement when an employee leaves  
 service/resigns voluntarily but not with intention to  
 escape dismissal because of fraud, embezzlement,  
 etc.

Any amendments to the Trust Deed and/or the Rules 
of the Fund which has been approved by the Director 
General of IRBM can only be made through a ‘Deed of 
Variation’ and it requires the Director General of IRBM’s 
prior approval.

Under the present Malaysian tax regime all retirement 
benefits including gratuities and pensions are taxable 
unless they are specifically exempted under schedule 
6 of the ITA 1967 and Exemption Orders. As such, 
retirement benefits are not taxable only if they are 
received by an employee from a pension or provident 
fund, scheme or society approved under section 150 of 
the ITA 1967 in accordance with the conditions imposed 
by the Director General IRBM.

Pursuant to paragraph 13(1)(a) of the ITA 1967, gratuity 
is specifically included in the gross income from an 
employment. However, an employee receiving a gratuity 
upon retirement from an employment would qualify for 
full exemption by virtue of paragraph 25 of Schedule 6 
of the ITA 1967 under the following circumstances:
a) If the Director General of IRBM is satisfied that the  
 retirement was due to ill-health. Sums received by  
 way of death gratuities or as consolidated  
 compensation for death or injuries is tax exempted  
 [paragraph 14 of Schedule 6 of the ITA 1967].
b) If the retirement takes place on or after reaching  
 the age of 55, or on reaching the compulsory age  
 of retirement from employment specified under any  
 written law, and in either case from an employment  
 which has lasted 10 years with the same employer  
 or with companies in the same group.

c) If the retirement takes place on reaching the  
 compulsory age of retirement pursuant to a contract  
 of employment or collective agreement at the age  
 of 50 but before 55 and that employment has lasted  
 10 years with the same employer or with companies  
 in the same group.

When an employee resigns under normal circumstances 
the Trustees of the pension scheme/provident fund are 
required to take any one of the following actions:
a) Withhold the total amount of money due to a  
 member until any situation mentioned in the above  
 paragraph arises; or
b) Transfer the total sum of money due to the member  
 to the EPF or to any other approved pension  
 scheme/provident fund; or
c) Pay the total sum of money due to the member in  
 the form of a non-assignable and non-commutable  
 life pension; or 
d) Convert the total sum of money due to the member  
 into a life insurance policy which matures upon the  
 death or upon attaining the normal retirement age  
 and that policy must be assigned to the Trustees.

Where an approved retirement scheme has its 
approved status under section 150 of the ITA 1967 
withdrawn, all contributions made by the employer, if 
they are received by the employee, are to be included 
in the gross employment income of the employee as 
provided under section 13(1)(d) of the ITA 1967. Where 
the employee receives from an unapproved scheme, his 
own contribution, his employer’s contribution and any 
interest, the interest element is not to be included in the 
employee’s gross employment income.

There may be a condition whereby the lump sum 
payment from the unapproved scheme is not paid 
directly to the employee but is made to the employee’s 
EPF account. In such cases, such lump sum payment 
accrues as income at the date of the said payment is 
credited to the EPF account. All contributions made 
by the employer are to be included as part of the 
employee’s gross employment income under paragraph 
13(1)(d) of the ITA 1967.

An approved pension scheme/provident fund is required 
to follow the investment policy as laid down by IRBM. 
Where the contributions are made by both the employer 
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and the employee and the contributions are assigned to 
an insurance company which has been contracted to 
pay the benefits provided under the pension scheme/
provident fund, there will be no restriction imposed 
with regard to the investments. Matters pertaining to 
the insurance business are regulated by the relevant 
Insurance Acts. The policy must be complied by the 
pension scheme/provident fund as a condition to 
maintain the status as an approved pension scheme/
provident fund.

Some schemes have been wind up in the past as it 
was found to be no longer economically viable. The 
dissolution of an approved pension scheme/provident 
fund must have prior approval of the Director General of 
IRBM and it can be made through a Deed of Dissolution 
and supported by the following documents:
a) The sponsoring company’s Board of Director’s  
 resolution approving the dissolution of the pension  
 scheme/provident fund;
b) The Realization Account of the pension scheme/ 
 provident fund at the date of dissolution; and
c) Evidence indicating payment has been made to the  
 appropriate authorities. 

When the scheme is dissolved, the Trustees of the 
pension scheme/provident fund are required to take any 
one of the following actions:
a) Withhold the total amount of money due to a  
 member until it can be paid; or
b) Transfer the total sum of money due to the member  
 to the EPF or to any other approved pension  
 scheme/provident fund; or
c) Pay the total sum of money due to the member in  
 the form of a non-assignable and non-commutable  
 life pension; or 
d) Convert the total sum of money due to the member  
 into a life insurance policy which matures upon the  
 death or upon attaining the normal retirement age  
 and that policy must be assigned to the Trustees.
Invariably the monies for the dissolved schemes will be 
transferred to the EPF.

3.3   Benefit Of Using Trust In Takaful Model

The benefit of having trust in Takaful could be seen in 
countries where there is no specific laws governing 
the Takaful concept, particularly when dealing with the 
rights of the Takaful operators and the participants. 

Trust law is a well establish law in countries that have 
adopted the Common Law system. The law of equity 
has developed the concept of trust where it provides 
mechanism to ensure the performance of the trustee 
and to secure the right of the beneficiaries. 

The first benefit is the establishment of fiduciary 
relationship between the participants and the Takaful 
operator. When integrating the concept of trust into 
the Takaful, operator will hold the responsibility to 
administer the trust property for the benefit of the 
Takaful members as the beneficiaries. This responsibility 
is known as fiduciary duties where the trustee should 
not put himself in the position of potential conflict with 
the interest of the trust and the trustee should not be 
making any unauthorised profit from the trust property39. 
This is a regulatory safeguard of trust where it ensures 
the protection of the participants as the beneficiaries. 
Therefore, on top of the Trust instruments, the fiduciary 
duties would further protect the beneficiaries including 
to ensure the separation of account between Takaful 
operator’s account and the trust account.

Secondly, trust would ensure that the Takaful operator 
would not indiscriminately take any remuneration from 
the trust fund and any profit obtained from the investment 
unless it is agreed in the trust instrument beforehand 
and if not, the law only provides permissibility for cost 
recovering in executing the trust40. This is because it is 
a fundamental rule in trust law that the trustee should 
not claim any remuneration for performing his duties as 
a trustee41.

3.4 Creation of Trust in Takaful Model

Trust is the creation of equity where the settler transfers 
his property to the trustee in order for the trustee 
to manage the property as agreed for the benefit of 
identified beneficiaries. Trust can be divided in various 
ways and one of them is by looking at where the benefit 
of the trust will go to. The beneficiaries can be individuals 
or for charitable purpose. The former is recognised as 
Private Trust whereas the latter is known as Charitable 
Trust. The main difference between Private Trust and the 
Charitable Trust lies in the object of the trust, where for 
Private Trust there must be someone in whose favour 
the court can decree the performance42. Whereas 
for Charitable Trust, the usage of the trust property 
is stricter in the sense that it is trust for purposes43 

39 Gary Watt, p. 337; Bray v Ford [1894] AC 44.
40 Section 35(2) of the Trustee Act 1949; Section 40 of the Labuan Trust Act 1996.
41 Wan Azlan Ahmad & Paul Linus Andrews, p. 194.
42 Morice v Bishop of Durham (1804) 9 Ves Jun 339.
43 Wan Azlan Ahmad & Paul Linus Andrews, p. 103.
44 Preamble to the Charitable Uses 1601.

45 Re Alkaf Deceased [1953] MLJ, 68.
46 The general principle is that the trust must comply with requirements under the law if any. In Malaysia,  
 declaration of trust does not depending on any statutory formalities save for certain matters under specific  
 law such as Wills Act 1959. See Wan Naimah v Wan Mohd Nawawi [1974] 1 MLJ 41.
47  Certainty of intention, certainty of subject of trust and certainty of beneficiaries. 
48  Wan Azlan Ahmad & Paul Linus Andrews, Equity and Trusts in Malaysia, (Kuala Lumpur: Sweet & Maxwell  
 Asia, 2005), p. 42.
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specifically for charity. Under the English Common Law, 
a charitable purpose is meant for the advancement of 
education, advancement of religion and relief of the 
poor44. If the trust is used for other than these three, it 
must be shown that the trust is for public benefit and it 
will be held as a Charitable Trust45.  For the purpose of 
this research, the propose trust will be a Private Trust 
and to be more specific, discretionary trust. Charitable 
Trust will not be suitable to be applied in a Takaful model 
due to the strict usage of the trust property as discussed 
earlier. Application of discretionary trust is currently 
applied under conventional insurance scheme where 
the insurance life policy is put under trust. Therefore, 
any payment received from the life policy will be flow 
into the fund as trust fund. 

To constitute a valid trust, it must comply with requisite 
formalities (if any)46: it must satisfy/fulfil the three 
certainties47 and it is properly constituted48. The three 
certainties are certainty of the intention, subject matter49 
and object of the trust50. To ensure the validity of trust 
in the Takaful model, there are a few requirements to be 
fulfilled. Firstly, intention by the participant to create a 
trust fund must be made clear. The language in the trust 
agreement must be imperative and clear on the creation 
of such trust by the owner. It is important to avoid any 
unequivocal words in the trust agreement51. This is to 
ensure the clarity of intention on part of the owner on 
declaring such property as a trust52.  

Secondly, the amount contributed for the trust must be 
clearly stated to ensure that the subject matter of the 
trust is certain53. On top of that, it must be made clear as 
to what is the interest in the trust property to which the 
beneficiaries are entitled54 to. To have this in a Takaful 
operation, the amount that goes to the PRF must be 
made clear and the benefit to the identified beneficiaries 
must be clearly stipulated. 

Thirdly, the property must be transferred to the trustee 
or the owner must have completed all that is required 
by him to transfer the amount to the trustee. Once it is 
transferred, the owner can not revoke the trust unless it 
is stated in the trust agreement that the owner may do 
so55. Since the concept of Takaful is to contribute certain 
amount of money in order to help others who are in need 
and once it is given, then the owner should not be in 
position to request for return of the amount contributed. 

Therefore, such optional power to revoke should not 
be stipulated in the trust agreement. However, it is 
permissible for the owner to declare himself as one of 
the beneficiaries allowing him or her to receive benefit 
under the Takaful as a member.
 
Fourthly, to create a valid trust the beneficiaries must be 
clearly identified: ‘There must be somebody, in whose 
favour the court can decree performance’56. The failure 
to identify the beneficiaries will result in the trust being 
void and the trust property to be returned to the original 
owner. In Takaful, the fund is contributed for the purpose 
of helping the Takaful members who are, subject to 
certain situations, in need of monetary assistance. The 
beneficiaries will only be identified during the occurrence 
of such situations. As such, the best structure is to have 
discretionary trust. Discretionary trust applies when the 
trustees are given discretion to select the beneficiaries 
from the identified class and then to determine the 
entitlements as per the trust agreement57. Therefore, 
it must be made clear in the agreement that the fund 
contributed is for the benefit of the members when 
the specific conditions arise.  The test for the validity 
of such trust is where the trustee must able to say in 
certainty that any given individual is or is not a member 
of the class58. This is certain in Takaful operations 
where only the member under the said scheme may 
claim as beneficiary. Furthermore, the entitlements 
are specifically stated in the Takaful agreement which 
further specified who are the members entitled to the 
claim as beneficiaries. 

3.5  Modus Operandi for The Proposed Trust Takaful  

Model

In this Trust Takaful Model, the Participants’ Fund will 
be set up as a trust fund and will be subjected to the 
terms and condition as specified in the trust agreement. 
Trustees are appointed (possibly comprise members 
from the Board and Shariah Committee) and all 
participants shall be the beneficiaries of the trust.  The 
following are the broad modus operandi for the Trust 
Takaful Model:
a. The shareholder establishes the Takaful  

 Operator (TO). The TO will set up the trust fund for  
 the policyholders/participants, that is, Participant  
 Risk Fund (PRF) and Participant Investment Fund  
 (PIF).
b. Trustees are appointed (possibly comprise some  
 members from the Board and Shariah Committee).

49 The trust property must able to be identified precisely. See the Supreme Court decision on the  
 certainty of trust property in Yeong Ah Chee v Lee Chong Hai [1994] 2 MLJ 614.
50 Wan Azlan Ahmad & Paul Linus Andrews, p. 33.
51 Quah Eng Hock v Ang Hooi Kiam [2000] 5 CLJ 126.
52 Ibid, p. 41.
53 Asha Bee v Mohamed Hashim (1887) 4 Ky 212; Yeong Ah Chee v Lee Chong Hai [1994] 2 MLJ 614.

54 Trevor Todd, “The Use of Discretionary Trusts in Estate Planning”, Astute Estate & Insurance Planning,  
 October 2002, No.3 Vol. 11, p. 35.
55 Gary Watt, Trusts and Equity, (New York: Oxford University Press, 2006), 2nd ed., p. 66.
56 Morice v Bishop of Durham (1804) 9 Ves Jun 399 per Sir William Grant MR at p. 405.
57 Trevor Todd, p. 37.
58 McPhail v Doulton [1971] AC 424.
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c. The Policyholders, that is, the participants provide  
 contributions which are pooled into these two  
 accounts. 
d. The Participant Risk Fund (PRF) and the  
 Participant Investment Fund (PIF) will be  
 managed as a trust fund and governed under the  
 trust instrument and trust law.
e. The TO will be paid a fee for managing the fund  
 and administration of claims from three sources (it  
 is advisable that the fee is clearly separated for  
 each fund):

i. % of the profit from the invested fund in the   
 PRF(s)

ii. % of the profit from the invested fund in the   
 PIF

iii. % from contribution into the Takaful fund
f. The PIF will be managed and invested by the  
 TO and must be stipulated in the agreement clearly.
g. The PRF will be managed and invested  
 by the TO and it must be stipulated in the  
 agreement clearly. 
h. Besides benefits and claims, the Trust fund  
 will also pay for any indirect expenses related  
 to the management and administration of the  
 Takaful funds e.g. investment brokering fees,  
 Retakaful, etc.
i. Any surplus will be withheld in the PRF as it is  
 a trust property (subject to the Trust deed) as long  
 as there are Takaful participants.
j. In cases where the TO is dissolved, the  
 Trustees shall have the power to appoint a new  
 operator.
k. In cases where the Trustees are dissolved, the  
 Court shall have the power to appoint a new Board  
 Trustee59.
l. 

Figure 10: Trust Takaful Model

As discussed above, the advantages of this model is that 
it has the benefits of the hybrid model in terms of using 
the concept of cash Waqf in the form of trust to solve 
the Shariah issues on the concept of Tabarru’/donation 
and the policyholders in this do not share. Everything 
is shared with trust fund ‘collectively, not individually’.  
Besides, it is a good model to realise the concept of 
cash Waqf in Muslim countries, and practising the 
concept of trust in the non-Muslim countries using the 
Common Law. 
 
3.6  Issues and Challenges

The trust concept when applied to Takaful funds will be 
beneficial to the participants. The trustee protects and 
delivers the rights to the participants who are rightful 
owners of the funds. Being trustworthy (Amanah) is 
one of the characteristics of the Prophet (pbuh). The 
opposite of trustworthy is deceitful (Khiyanah). Thus, 
it is important that the trustees keep the trust in the 
way it was intended to. Fulfilling one trust is actually an 
act of a believer and it covers moral, social, legal and 
Islamic obligations. Whilst the concept of trust in not 
uncommon and highly feasible to be implemented from 
the point of law there will be several other challenges 
which will further detail study.

3.6.1 Legal Documentation

The first challenge is legal compliance. Preceding 
discussions indicated that the structure of trust requires 
strict observation of trust laws in the documentation. 
The law of trust relies heavily on the formation of the 
trust deed. Hence, there is a need to ensure that the trust 
deed (in this case the Takaful certificate) states clearly 
the requirements discussed in the previous sections ― 
intention, the beneficiaries and object of the trust. The 
legal wording of a trust must be precise and the trust 
deed must also clearly stipulate that the owner will be 
one of the beneficiaries to allow the recipient of Takaful 
benefits by the owner. Ambiguous wordings and terms 
must be avoided as they may nullify the trust deed. 
Reviewing a sample of irrevocable life insurance trusts 
developed in Western countries would be excellent for 
future case studies. These cases studies will able to 
assist in developing clauses in the Takaful certificates 
to ensure the validity of the trust under the law and to 
avoid any discrepancy against the Shariah. Developing 
the legal documents required for the implementation of 
trust concept in Takaful operation will require experts 
from both Common Law and Shariah to ensure that 

59  Section 45(1)(b) of the Trustee Act 1949; Section 26(3) of the Labuan Trust Act 1996.
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the trust deed cover both requirements in common law 
and Shariah. In Malaysia, the Takaful certificate needs 
to comply with both requirements of a valid trust deed 
under the common law and the provision relating to 
Takaful certificates as stated in Schedule 8 of the ISFA 
2013. A detailed study on the legal documentation will 
also need to be conducted to cover this issue.

3.6.2 Regulatory Changes

Regulation shapes the industry. The Malaysian Takaful 
Operator Framework Takaful stipulates that operators 
will have to establish an operational model that 
outlines the key policies, procedures, controls and the 
management’s responsibilities in carrying out the Takaful 
operations. The operational model should be based on 
contracts preferred by the Takaful operator and approved 
by the Shariah Committee. Takaful operators are entitled 
to be remunerated through fees and charges imposed 
on participants and Takaful funds or through share in 
profit/surplus of the Takaful funds. Takaful operators 
that do not charge an upfront fee may apply to Bank 
Negara Malaysia for an exemption from the stipulated 
requirements. Thus, the Trust concept in Takaful is not 
misaligned to Malaysian Takaful regulations. However 
Takaful operators will need to submit its operational 
model for approval its to Bank Negara Malaysia if they 
want to adopt a new operational model. 

In other jurisdiction where Takaful is new, there is always 
a possibility that the trust model may not meet the 
regulatory approval as Takaful is treated to be the same 
as insurance and many regulators are desirous of a level 
playing field.

3.6.3 Tax Relief

In planning to set up trusts, we generally need to be 
aware of the income tax and capital gains tax (CGT) 
consequences of a particular structure. In addition to 
these taxes, the trustees should also bear in mind that 
they may have to deal with taxes specific to the trust 
assets, such as stamp duty on transactions involving 
shares and real estate, GST on services and on tax 
relating to improvements to investment properties held 
in the trust.

It is reported that Malaysian Takaful companies can only 
manage an investment return (ROI) or approximately 3% 
compared to 6.4% by insurance companies. It seems that 
insurance companies have better technical efficiency 

than Takaful operators60. We note that insurance and 
Takaful funds investment returns are subject to an 8% 
tax. Additionally, all contributions under General Takaful 
attract GST, even if these contributions are donations 
(Tabarru’) from the participants.  On the other hand, 
Family Takaful operators which are GST exempted 
are not allowed to claim for output tax for services 
purchased.  If Takaful funds are set up as trusts and tax 
approved, it will allow the operators to compete with 
their conventional counterparts in their product offering 
and pricing.  

As discussed earlier under Section 150 of the Malaysian 
Income Tax Act 1967 provides that:

“The Director General may, subject to such conditions as 
he may think fit to impose, approve any pension

or provident fund, scheme or society for
the purpose of this Act.”

For the pension scheme/provident fund to be tax 
approved by IRBM, it must be established under Trust 
through a Trust Deed with specific Rules on the Fund.

Whilst the benefits of Takaful are very similar to provident 
funds, especially under Family Takaful, the trust can 
also be considered charitable in nature because the 
application of the donation concept as a tax approved 
is solely at the discretion of IRBM. Tax exemptions may 
be declined as existing schemes are available to the 
public. Hence, the area of taxation is an important area 
that requires further investigation.

3.6.4 Market Acceptance

Another significant probable challenge that may arise, 
is how to attract interest to participate from the Takaful 
operators. Trust creates strict fiduciary concept that 
will bind the trustee where any unauthorised profit 
taking or usage of the trust fund will hold the Takaful 
operator under criminal breach of trust. As compared 
to normal business transaction through Mudharabah or 
Musyarakah, any breach of a trust will be held as part of 
a criminal offence. The trustee or the Takaful operator 
should be required to strictly monitor the operation of 
the trust account. The trust accounts for different types 
of Takaful risks need to be separated. For example, 
a general trust account and health account should 
not be combined to avoid ambiguity of the trust fund 
objectives.

60  Norashikin Ismail, Ph.D Thesis (2011), INCEIF.

21

Towards Integrating Trust in Takaful Model New.indd   21 6/13/2016   11:25:53 AM



Towards Integrating Trust in Takaful Model

The setting up of a trust will also incur additional costs 
on the documentation and fees for the appointment of 
Trustees. Furthermore, under a trust, it is unlikely that 
the operator will be able to share part of the underwriting 
surpluses (refer to the Swiss Re model).

Such heavy responsibility, the complexity in account 
management and possible reduction in remuneration 
may cause an issue in drawing interest from the 
Takaful operators. On the other hand, responsibility 
and proper management of the trust fund are what 
should be expected by the Takaful participants of 
Takaful operators. Having a rule to enhance security 
of their funds will be a unique differentiation factor that 
can attract more people to participate in Takaful. As 
compared to conventional insurance, where the money 
paid by policyholders is consolidated as part of the 
in the insurance company’s account, a separate trust 
which is  managed separately will be more reliable from 
the participants’ view.

4. CONCLUSION AND RECOMMENDATIONS 
 

Takaful must be able to deliver a Shariah-compliant 
value proposition (non-exploitative, transparent and 
Riba free) and not just as a label. It is based on a risk 
sharing approach rather than a risk transfer mechanism. 
To gain wider acceptance, it should demonstrate 
a balance between making profits and in serving 
customers’ needs ― enabling a win-win proposition 
for shareholders’ and participants’ interests. Fees and 
charges must be competitive and yet able to provide 
acceptable returns to shareholders. All operations must 
generate goodwill for the society and community in the 
long run61. Takaful operations’ DNA is the Shariah and 
for any spirituality based organisation, it is expected that 
standards within must be high in both idea and practice. 

The trust concept is not prohibited in the Quran and the 
Hadith of the Prophet (pbuh). Trust fund, as suggested 
in this paper, does not seem to contain any elements 
that involve Riba, Gharar or Maisir. There is no evidence 
that can suggest that this model is forbidden by Shariah.

From the discussion, we realised that there are still 
many issues and challenges faced by Takaful operators 
to use the current models in non-Islamic countries and 
in Islamic countries, as many legal frameworks are 

still based on secular Common Law. Many are still not 
familiar with Shariah concept and in some places the 
concept is not known. Hence, following our discussion 
on the strengths and weaknesses of the existing 
Takaful models, particularly on the suitability within 
the mainstream legal framework, we are proposing a 
new Takaful model. A Takaful model ― the proposed 
Trust Takaful Model ― that can be widely accepted 
by both Shariah and Common Law is necessary. The 
trust created will also suggest determination of Takaful 
participants wanting to cooperate to help each other in 
any ill-fated situations.

We have proposed this new model based on the concept 
of charitable trust for two reasons: first, its similarity with 
the concept of cash Waqf, which is accepted by Shariah 
and, second, as regulations on Trust is very apparent in 
many countries although most are based on Common 
Law. As trust is accepted in all countries using Common 
Law, it creates a wider market space in the industry 
to offer the Trust Takaful Model globally. Rules and 
regulations shape an industry and is often regarded as a 
major stumbling block for introducing new methods and 
products. Applying the trust concept in Takaful model 
also projects an image of benevolence and participants’ 
equity. Therefore, by applying the trust concept in 
Takaful operation, the industry will not need to make 
any drastic changes to amend or to create new rules 
and regulations to govern the new Takaful operation. 
This will save time and reduce neglect and resistance. 
The trust can also be available in two options: revocable 
which allows the changes to the existing provisions of 
the trust anytime; or irrevocable, where terms cannot be 
subsequently altered once established.
Trust, as discussed above, has its roots in Islamic law. 
Therefore, it does not  contradict with Shariah principles 
and a trust creates further security on the fund. The 
divide, if is not already provided for, separating the 
Takaful fund from the shareholders fund is strengthened. 
The Takaful fund is now legally a separate property for 
the benefit of the participants and their beneficiaries. 
The fiduciary duties of the trustees will promote better 
management of the participants’ fund by the Takaful 
operator.  All these would appeal to participants.

For countries which already have specific regulatory 
mechanism governing Takaful operations, this trust 
model will be an enhancement of its governance. The 

61  Ajmal Bhatty.
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beauty of this new trust model is that it is similar to the 
Wakalah model but based on Amanah. The Wakalah 
concept which is currently practised in Malaysia is 
also accepted in many Islamic regimes. The use of 
the concept of trust is seen positively from a Shariah 
perspective as the Takaful operator will manage the 
trust as a Wakeel judiciously to ensure that the trust 
property is managed for the benefit of the participants 
and beneficiaries. Contributions to the trust fund will be 
treated as a donation under Islamic law and could be tax 
approved. In a country such as Malaysia, where Takaful 
operations are well governed, the trust model could be 
an alternative to the current model. The tax approved 
trust fund concept is used for setting up Retirement 
Plans for employees of a company. The benefits under 
these Retirement Plans are not dissimilar to those of 
Family Takaful plans. 

For non-Muslim countries, this model will also be able 
to gain wider acceptance. Further research relating to 
global acceptance of this the trust model approach 
could be done to complete this study. 
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Labuan International Business and Financial Centre 
(Labuan IBFC) offers global investors and businesses 
the benefits of being in a well-regulated midshore 
international business and financial centre, which 
provides fiscal neutrality and certainty, in addition to 
being an ideal location for substance creation.

Located off the North West coast of Borneo, Labuan 
IBFC provides access to Malaysia's network of more 
than 80 double taxation agreements and boasts Asia’s 
widest range of business and investment structures for 
cross-border transactions, international business dealings 
and wealth management needs.

Well-supported by a robust, internationally recognised 
yet business-friendly legal framework, Labuan IBFC 

operates within clear and comprehensive legal provisions 

and industry guidelines, enforced by its single regulator, 

Labuan Financial Services Authority.

With a focus on enabling cross-border transactions, 

providing risk management structures, Islamic financial 

services, commodities trading incentives and wealth 

management vehicles, we offer solutions to regional 

businesses going global or global businesses looking at 

penetrating Asia’s burgeoning markets.

Labuan IBFC also serves as a hub for Islamic finance, 

especially in the areas of Sukuk issuance and listing, 

takaful and re-takaful, Shariah-compliant captive 

structures and Islamic trusts and foundations.

The Leading Midshore Business and Financial Centre in Asia Pacific
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